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ARGUMENT
1.

MID MISAPPIES THE REQUIREMENTS FOR A NOTICE OF CLAIM.

MID misapplies
introduction of new,
Bliss’s claims

Idaho law governing notices of legal claims, While attempting to force

strict,

unlawful notice requirements upon Bliss.

MID

addresses three of

Where a notice under the Idaho Tort Claims Act (ITCA) was ﬁled:

(1) Fiduciary

Duty; (2)Trespass; and (3) Wrongful Prosecution/HED.
First,

MID choses t0 ignore the

authority cited

by

Which identiﬁes a claim

Bliss

breach of ﬁduciary duty can be premised upon contract theories
functions. (Appellant’s Brief, p.26). Resultingly,

ﬁduciary duty
duty

Title Ins. C0.,

“agreement”
rights

is

fails t0

outside the arena 0f tort claims, as

may stem from informal

County

It is

may fall

MID

does in

to past or future performances. Black’s

measured by contract law standards); Bishop

is

v.

deﬁned by

Dist.

v.

v.

[A] ﬁduciary

Kootenai

Medical

Ctr. Physicians, P.A.,

employment

argues there

is

is

is

An

their relative

1219

(6th ed.

v.

contractual in nature,

1990).

Cope, 142

must be

Owens, 152 Idaho 617, 620, 272 P.3d 1247, 1252

attorney’s contractual duty t0 a client

MID

.

contractual in nature. State

amalgam of tort and

(dispute relating to an

.

Jones

Law Dictionary,

(2012) (legal malpractice actions are an

v.

parties.

“.

more persons regarding

Idaho 492, 495, 129 P.3d 1241, 1244 (2006) (plea agreement

Thomas

this case.

125 Idaho 607, 613, 873 P.2d 861, 867 (1994) (emphasis added).

well established in Idaho law that an agreement

retained);

to proprietary

recognize that a claim for

and agreements between the

actions

a mutual understanding between two 0r

and duties as

it

when they relate

for

contract theories

the purposes for

— the scope of an

which the attorney

138 Idaho 200, 21

1,

is

61 P.3d 557, 568 (2002)

relationship contractual in nature).

no implied contract with Bliss and

Stevens for the premises that

MID’S

cites t0

Snake River Valley Irr.

statutory relationship with Bliss does not give rise t0

an implied contract. (Respondent’s Brief, p.12). However, the Court in Snake River Valley Irr.
Dist.

v.

summons

Stevens was analyzing a

wherein the owner suffered economic
541, 543, 110 P.1033 (1910).

that case, if any,

was an

losses.

Snake River Valley Irr.

The Snake River Valley Irr.

action in

damage case

issuance issue in a pure negligence

Dist.

v.

Stevens, 18 Idaho

Court stated that the

Dist.

liability in

545, 1033-4. Absent from the facts and decision in

tort. Id. at

Snake River Valley Irr. Dist, however, was any claim or analysis regarding a breach 0f ﬁduciary
duty.

Distinguishable from Snake River Valley

Irr.

Dist, Bliss’s claims are not a run-of—the-

mill negligence action. Bliss’s claim for Breach of Fiduciary

Duty

is

sounded

principles because of the implied contractual and ﬁduciary relationship

coupled by the various contracts

MID has

(BOR). (R. p.200—234). Neither

is this

in contract

between

MID

and

Bliss,

entered into With the U.S. Bureau of Reclamation

argument brought for the ﬁrst time 0n appeal, as claimed

by MID. (R.p.175-6, 200-234).
Although Snake River Valley Irr.
extent

it

conﬂicts with these arguments,

to general

ﬁduciary duties,

trust/contract

is

law announced

illogically

in

MID

fails to

when

should be partially overruled since

based for contract and
v.

trust principles,

does not comport

and conﬂicts With

Milner Low Lift Irr. Dist, 85 Idaho 528, 387 P.2d

Irr. Dist. v.

MID

it

facts, to the

Gilmore, 53 Idaho 377, 23 P.2d 720 (1933).

MID

falls

correctly points out that the claim 0f trespass

is

outside

a tort

one, without permission, interferes with another’s exclusive right t0

possession 0f the property;
certain contracts.

from Bliss on these

recognize that Bliss’s claim for trespass against

the arena of tort claims. Although

against possession

it

Bradshaw

440 (1963) and Lewiston Orchards
Second,

Dist. is distinguishable

MID

obtains

its

authority, if any, to

be upon Bliss’s property from

As argued above under the ﬁduciary duty paragraphs,

Bliss’s claim for

trespass

its

is

based in implied contract law, and off of the contractual rights

agreements with the

to the

BOR.

As

(R., p.200-234).

MID

obtains through

such, Bliss’s claim for trespass

is

not subject

ITCA.
Third,

MID misconstrues

IIED. Bliss did not argue, nor

Bliss’s arguments

is it

his position that

inﬂiction of emotional distress as against

MID

fall

and Idaho law on wrongful prosecution and
“.
.

.

wrongful prosecution and intentional

outside the arena 0f tort claims.”

(Respondent’s Brief, P. 1 3). Instead, Bliss argued and supported With extensive factual and legal
authority that he provided sufﬁcient notice under the

ITCA

0f his claims for wrongful

prosecution and IIED. (Appellant Brief, P.27-3 1). The Trial Court also found this t0 be the case.

(R., p.421).

Therefore, Bliss’s claims for breach 0f ﬁduciary duty and trespass are outside the

and n0 notice was required. Bliss’s Count

ITCA

V for Wrongful Prosecution/IIED was satisﬁed by a

sufﬁcient notice.

2.

MID ATTEMPTS TO IGNORE THE NOTICES EVIDENCED BY SEVERAL
WRITTEN DOCUMENTS, COMMUNICATIONS, SITE VISITS AND
ACTUAL KNOWLEDGE.

MID
put

MID

ostensibly argues that Bliss did not ﬁle a Notice 0f Tort

0n notice of his claims. (Respondent

Brief, P.15). In

Claim which “adequately”

making

this

argument,

MID

outwardly disregards the “adequateness” culminating from the multiple correspondences,
Visits

by MID personnel,

Even

if the

ITCA

oral notices,

site

and multiple board discussions regarding Bliss’s claims.

applies t0 Bliss’s claims for breach 0f ﬁduciary duty, trespass

and

wrongful prosecution and IIED claims, Bliss ﬁled notice documents sufﬁcient to satisfy the
requirements of ITCA. (R., p.301-303, 305-3 16). The District Court held that Bliss’s February
28,

2017

letter

satisﬁed the

ITCA, but only t0

his wrongful prosecution/IIED claim. (R. p.421).

However, Bliss and

have contacted

his attorney

MID

and/or

its

attorney in at least four (4)

MID Board members

different written notices, regarding Bliss’s claims. (R., p.304-16).

employees Visited the Bliss property

to investigate

pictures. (R, p.251 (P.20, L.21 t0 P.21, L.1 1);

L.7)).

its

And the Board

and document the claims, even taking

p.260 (P.10, L.8-14); p.296 (P.102, L.14 to P.103,

of Directors have discussed Bliss’s claims in multiple board meetings With

& 360-2).

secretary present. (R. p.285, 306, 310-1, 322-5, 327, 338-9, 342,

Bliss’s multiple written

for

MID to

investigate,

and

and

MID

oral

communications with

did investigate.

MID

MID provided ample opportunity

argues that

it “.

.

.

could not have

conducted or have reason t0 conduct any meaningful investigation into the cause
claims for breach 0f ﬁduciary duty, trespass, and

any reason

and

HED because “.

t0 anticipate those claims being brought.”

.

.

.”
.

.

0f Bliss’s

MID would not have had

(Respondent Brief, P. 1 5-6). Such an

ignorant argument ﬂies in the face of the multiple written and oral communications between

MID
all

and

Bliss.

In fact,

MID’S board 0f directors, manager, board chairman, and

visited Bliss’s property,

some of them on more than one

occasion, to investigate Bliss’s

claims. (R., p.241 (P.1 14, L.14 to P.1 16, L.8); p.251 (P.20, L.21 t0 P.21, L.1

14);

ditch rider have

1);

p.260 (P.10, L.8-

p.268 (P.6, L.3-12); p.296 (P.102, L.14 to P.103, L.7)).
“Notwithstanding the language that requires a claim be presented and ﬁled With the

secretary of a political subdivision, this Court has held the requirements 0f the

ITCA

When the

secretary receives notice of a claim even though

directly t0 the

secretary.

Davison

(citing

v.

was not presented

Debest Plumbing, Ina, 163 Idaho 571, 576-7, 416 P.3d 943, 948-9 (2018)

CNW, LLC v. New Sweden Irr.

MID’S arguments

it

are satisﬁed

Dist, 161 Idaho 89, 93, 383 P.3d 1259, 1263 (2016)).

are contrary t0 this Court’s holding in

overwhelming knowledge

MID

and

its

CNW, LLC and ﬂy in the

face 0f the

secretary possessed in this case about Bliss’s claims.

MID has not been misled as t0 Bliss’s
investigations into those claims,

11,

injuries,

but the contrary,

MID has

conducted thorough

summarily rejecting Bliss’s claims each time.

(R., p.306,

310-

& 315-16).
MID

correctly identiﬁes that there

no express format

is

Idaho Code only requires a few items t0 constitute a claim:

for a claim under the

(a) description

ITCA.

0f conduct and

circumstances; (b) description 0f injury or damage; (c) time and place 0f injury or damage; (d)

names of all known persons involved;

(e)

residence. I.C. §6-907. A11 0f these items

MID
not give

MID

For example,

enough information about

MID

t0

his Claims to

MID tries to

argue that Bliss mislead

MID

in his claim notice

work was done.” (Respondent’s

trying to assert that Bliss sprayed the

work was performed 0n
.”

(R. p.305, 3 12).

when reviewing

However,

damages

this

.

.

.

the ditches and canals

it

Brief, P. 1 8).

It is

weeds off 0f his property 0n someone
from counsel makes

0n 0r bordering

was misled,

.

another example 0f what

9,

2015

is

it

letter stating that

damages would be calculated

example

arising

.

because Bliss did not

my client’s

uncertain if

else’s

clear that the

(Bliss) property

clearly does not pass the “smell test”

the plain language 0f the documents.

September

[Bliss’s] crop

“.

MID’S argument that

MID provides
cites to the

MID by Bliss.

be considered proper notice under the

property, because the invoice from Bliss and follow-up letter

.

statement of

argues facts from the Sandpoint case that are not relevant t0 Bliss’s case.

describe the location “where such

is

Where provided

(t)

attempts t0 distinguish Bliss’s facts from the Sandpoint case t0 argue that Bliss did

ITCA. However,

MID

amount of damages claimed; and

terms “misled”

due

t0

“MID’S

it

t0 Bliss’s claims,

lateral ditch

When MID

overﬂowed onto

in the future.” (Respondent’s Brief, P.18).

a pure “red herring” since Bliss did not submit a claim for any crop

from the ﬂooding. Crop damages are not even an issue

in this case. In fact, a

.

careful review of the pleadings

from the overﬂow of the

MID

and

facts

canal onto the Bliss property. (R. p. 12-16).

point to a claim that never materialized

clearly

MID

0f this case d0 no show damages t0 crops 0r otherwise,

MID’S attempt t0

had written and actual knowledge, notice and sufﬁcient

in fact did investigate Bliss’s claims

by Visiting

facts t0 investigate Bliss’s claims.

the property

0n more than

taking pictures and discussing Bliss’s claims in multiple board meetings. In

manager Dan Davidson took pictures of the ditch maintenance
October 20, 2015

MID

letter

from MID’s

also tries to argue that

issue,

is

is

untenable because the

1

fact,

occasion,

MID’s

sending a copy t0 Bliss in a

attorney. (R.p.3 10).

it

was misled because

Bliss noticed a tort claim but ﬁled a

“different legal category” under a contract claim. (Respondent’s Brief, P.20).

argument

MID

an example of the weakness of its arguments.

is

ITCA

However,

this

does not require a claimant t0 specify the legal claim he

pursuing, only (a) description 0f conduct and circumstances; (b) description of injury or

damage;

(c)

time and place of injury or damage; (d) names 0f all

amount of damages claimed; and

The

letters

(f)

known persons

involved; (e)

statement of residence. See I.C. §6-907.

and written notices

t0

MID

are not misleading, but provide relevant facts

describing the conduct and circumstances, the injury 0r damage, the time and place, the

all

known persons

involved, and the

amount of damages claimed.

0f residence was provided. The record shows that
evidencing Bliss’s claims and complaints against
Visits t0 Bliss’s

It is

MID,

several oral discussion with Bliss, site

MID board meetings.

Therefore, Bliss has satisﬁed the notice requirements under the

Summary Judgment 0n the

requirements 0f the ITCA. The

trial

uncontested the statement

MID had at least four (4) written notices

property and ample discussion 0f Bliss’s claims at

erred in granting

ITCA. The

trial

basis that Bliss did not satisfy the notice

court’s decision should be reversed.

10

names 0f

court

3.

MID BLATANTLY IGNORES FIDUCIARY DUTIES OWED TO BLISS.

MID

erroneously argues

its

only duties are prescribed by

statute,

existence of a ﬁduciary relationship. Although Bliss does not dispute

statute

owing water users

district as

MID

is

a creation of

certain duties pursuant t0 statutes 0f the State 0f Idaho,

the ﬁduciary relationship created With Bliss as a water user in

property,

and not through the

whereupon MID’S canal

“The

traverses.

a unit, and as a legal entity, holding

the uses and purposes set forth in that law.”

MID

Bradshaw

v.

ignores

and an owner 0f real

irrigation district

title t0 its

MID

law regards the

irrigation

propertv and water rights in trust for
Milner Low Lift Irr.

Dist. 85 Idaho 528,

547, 381 P.2d 440, 449—50 (1963) (emphasis added) (citing LC. §§ 43-101, 43—316; Gedney

Snake River Irr. Dist, 61 Idaho 605, 104 P.2d 909 (1940); Yaden

216

P.

that

MID

250 (1923); Colburn

serviced

does not

by the

v.

v.

itself put the

water to beneﬁcial use, but instead irrigation 0f the lands

upon Which

the original water right licenses are

landowners managing the water

landowners in cases involving appropriation 0f the water.”

.

[A]n irrigation

Dist, 37 Idaho 300,

Pioneer Irr. Dist, 144 Idaho 106, 110, 157 P.3d 600, 605 (2007). “Irrigation

districts act as trustees for the

Although

Gem Irr.

Wilson, 24 Idaho 94, 132 P. 579 (1913)). There can be n0 doubt

irrigation district is the basis

issued. See U.S.

v.

v.

MID

is

district’s

created

by

statute,

primary purpose

as a business enterprise for the

beneﬁt 0f

it is still

is

right,

and standing

Id. at 114,

157 P.3d

at

in place

of the

608.

bound by law governing ﬁduciary

duties. “.

.

the acquisition and operation 0f an irrigation system

its

shareholders.” Brizendine

Dist, 97 Idaho 580, 587, 548 P.2d 80, 87 (1976).
irrigation districts. .The district holds title t0 the
.

“.
.

.

v.

Nampa Meridian

Irr.

[C]onstitutional provisions apply t0

water rights in trust for the landowners.

The

landowners, to whose lands the water has become dedicated by application thereon t0 a beneﬁcial
use,

have acquired the

status

and

rights

of distributees under Const., Art 15 §§ 4 and

11

5.

Bradshaw

at 545,

381 P.2d

449—50 quoting

at

Nampa & Meridian Irr.

Dist.

Barclay, 56 Idaho 13, 47 P.2d

v.

916, 100 A.L.R. 557.

MID

argues that

MID is wrong.

statute.

ﬁduciary duties by
(1)

MID

owes n0 individual ﬁduciary

it

duties to Bliss, rather only duties found in

Different from a run-of—mill negligence or statute Violation, Bliss

MID

uses Bliss’s property to traverse

MID

its

canal and water system to water users; and (2)

is

to

is

no dispute

that

MID

operates a canal

a ﬁduciary. In both 0f these special relationships,

0f Bliss.

MID breaches

Which he

is entitled,

facts cited herein

by

Moreover,

no dispute

As

MID

its

or

MID

it

When MID does

not maintain

its

a Trustee,

controls or

When

it

is

a ﬁduciary.

As

such,

MID

manages the property

does not deliver water t0 him

shown by

canal system as alleged and

to operate

was

its

canals, ditches, waterways,

two pages arguing

it’s is

the party responsible to

and drainages. (R. p.201-234).

not liable for an “act 0f God”,

remove or place a drain plug

drainage ditch each year. (R.p.288). Such a failure 0n the part 0f MID
direct

MID

Bliss’s real property.

MID uses,

ﬁduciary responsibility t0 Bliss

under the law 0f Idaho

receives certain contractual authorities and permissions from the U.S.

takes nearly

ignores the fact

upon

that

MID

Bliss.

Bureau of Reclamation

While

is

holds water rights in trust for the landowners.

Similarly, there

owed

through a special relationship t0 Bliss because 0f two primary reasons:

hold’s Bliss’s water rights in trust for his beneﬁt. Three

that

is

and proximate cause of injury

to Bliss

is

MID

into

blatantly

and out of a

not an act of God, but a

due t0 a breach of its ﬁduciary duty owed

t0 Bliss in

managing, operating and controlling his water and his land. (R. p.3 1 8-20).

MID

owes

Bliss ﬁduciary duties because

contractual authority t0 act from the U.S.

it

holds his water rights in

BOR, and uses

obtains

Bliss’s real property t0 traverse water for

other water users. Landowners, such as Bliss, are not just
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trust,

owed

statutory duties

by MID, but

are

owed ﬁduciary

duties

by

MID

t0 properly

and adequately manage assets (land and water) and

reasonably act according t0 Bliss’s best interests by adhering t0 good husbandry principles and
obligations

when holding

MID owed Bliss

Since

to

Whether

owed

Bliss

4.

Bliss’s water rights

MID

and using

ﬁduciary duties as a matter of law, there

breached these duties. As such, the

n0 ﬁduciary

his property to traverse water.

court erred

trial

is

a triable issue 0f fact as

by summarily ﬁnding

MID

duty.

MID IGNORES THE CLEAR EVIDENCE OF WRONGFUL PROSECUTION.
(A) Termination in Favor 0f Bliss.

MID incorrectly argues,

for the ﬁrst time ever in this case, that Bliss’s dismissed criminal

charges ended in a “civil compromise”. “[I]ssues not raised below but raised for the ﬁrst time 0n
appeal Will not be considered 0r reviewed.” Krempasky

v.

Nez Perce

150 Idaho 231, 236, 245 P.3d 983, 988 (2010)(qu0ting Whitted
137 Idaho 118, 122, 44 P.3d 1173, 1177 (2002)).
related t0 civil

compromise

for the ﬁrst time

MID

is

v.

Cly.

Canyon

Planning
Cty. Bd.

& Zoning,
OfComm ’rs,

prohibited from bring up a

new

on appeal. Notwithstanding, there was n0

issue

civil

compromise.

MID

cites t0

Idaho Code §19-3401 which requires compliance for any compromised

offense to be done in accordance with “the next section”, Idaho
If the party injured appears before the court to

Code §19-3402, which

states:

Which the

trial, and
acknowledges that he has received satisfaction for the injury, the
court and the prosecutor may, in their discretion, on payment of the
costs incurred, order all proceedings t0 be stayed upon the
prosecution, and the defendant t0 be discharged therefrom; but in
such case the reasons for the order must be set for therein, and
.” LC. §19-3402.
entered 0n the minutes.

depositions are required t0 be returned, at any time before

.

In the criminal offense case,

acknowledge

.”
.

.

that

it

had

“.
.

.

it is

.

undisputed that

at

received satisfaction for the injury
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MID

n0 time did

.

.

.”.

“appear

.

.

.

and

Neither was there any

stay

upon

When

it

the prosecution, but instead an outright dismissal 0f the charges.

took judicial notice that Bliss paid

ordered. Lastly,

it is

restitution, since there

undisputed that there were n0

“.
.

.

was n0

The

trial

restitution

reasons for the order

.”
.

.

court erred

found 0r

entered

by

the

court in the case.

Since

MID

did not appear, did not acknowledge, there

and there were no reasons entered

011

the record, there

was no

was n0
civil

stay 0f the prosecution,

compromise. Hence the

dismissal 0f the criminal charges ﬁled against Bliss ended in his favor.

(B) Malice of

MID Precludes anv Immunity.

MID next argues that Bliss has
acknowledges the statements made by
obtain

more

party. Estate

facts are

failed t0 demonstrate

MID

Chairman Frank Hunt granting Bliss authority

water. Disputed facts in the matter

ofBecker

Viewed

v.

any evidence of malice, yet

must be construed

in favor

0f the non-moving

Callahan, 140 Idaho 522, 525, 96 P.3d 623, 626 (2004).

in the light

most favorable

to Bliss, there

t0

When the

can be n0 question that Frank Hunt’s

authorization creates a genuine issue of material fact supporting malice 0r criminal intent on

behalf of MID directed toward Bliss.

MID

employees acted maliciously and With criminal intent When they misrepresented

facts in their statements t0

law enforcement about the authority granted

to Bliss

from Frank

Hunt. (R, p.301-2, 351-58). Frank Hunt’s statement states that he gave Bliss authority
told Bliss he

needed more water, knowing Bliss had

gate. (R., p.251 (P.21, L.4-16), p.285).

would turn

in a little

statements

made

more water

at the

t0

when he

remove the lock and chain on the head

Mr. Hunt also stated

that

“[m]y

intent

was

that

he (Bliss)

head 0f the ditch.” (R, p.285). MID’S duplicitous

in written statements t0

law enforcement
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raise issues

0f fact that clearly

illustrate

malice towards Bliss by trying to have criminal charges brought and prosecuted against

by Frank Hunt.

Bliss for exercising the authority granted Bliss

MID next argues that the

intentional

and unlawful distribution of protected law

enforcement Video records was not raised below. However,

who provided this

deposition of Ruth Bailes

Memorandum

L20

in Opposition t0

Bliss in a

ignores the citation to the

testimony and which was attached t0 Bliss’s

Summary Judgment

to P.68, L.6; P.69, L.13 to P.70, L.25; P.71,

intentional

MID

as “Exhibit 19”. (R., p.343, 347-349 (P.67,

L.18 to P.75, L.1)). Ms. Bailes harmful,

and unlawful distribution 0f the Video 0n the eve 0f board

compromised

situation, is yet another

directed toward Bliss to demean, discredit, and

Lastly,

MID

showing Mr.

example 0f the continued, outrageous conduct

harm

his reputation

argues that Bliss has not demonstrated that

performed a criminal

elections,

and character.

MID

employees knowingly

This argument ignores the plain and simple law that providing false

act.

information in a report t0 law enforcement concerning the commission of an offense,

misdemeanor crime. See

I.C.

Bliss for illegally copying

§18-5413.

MID

is

a

also ignores the citations previously provided

and distributing law enforcement Video records. See LC. §74-101

by
et

seq.

When all the

evidence 0f MID’s multiple false statements,

its

attempt to have Bliss

prosecuted, the belittlement 0f Bliss through releasing a law enforcement Video t0 district

members on

the eve 0f elections, and

lower esteem, are looked

its

at together, the

statements through

Dan Davidson holding Bliss

malice and criminal intent of MID becomes readily

pronounced and apparent. Therefore, there are disputed material
Bliss,

demonstrate that

in a

summary judgment was

facts,

When Viewed

inappropriately granted.

should be reversed.
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The

trial

in favor

0f

court’s ruling

MID IGNORES THE EVIDENCE OF LYING, VINDICTIVENESS. AND
RETRIBUTION TOWARD BLISS SUPPORTING HIS IIED CLAIM.

5.

MID

argues that n0 actions 0f MID arose t0 the level 0f “atrocious” 0r “beyond

all

possible bounds 0f decency.” Idaho Courts have provided various examples 0f conduct that have

been deemed extreme and outrageous: an insurance company speciously denying a grieving
widower’s cancer insurance claim while simultaneously impugning his character and drawing

him

into a

prolonged dispute, Walston

v.

Monumental Life Ins.

C0., 129 Idaho 21

1,

219-20, 923

P.2d 456, 464—65 (1996), prolonged sexual, mental, and physical abuse inﬂicted upon a

by her co-habiting boyfriend, Curtis

v.

(1993), recklessly shooting and killing

animal, Gill

v.

Firth, 123 Idaho 598, 605-07,

someone

donkey

850 P.2d 749, 756-57

was both a pet and a pack

that

Brown, 107 Idaho 1137, 1138-39, 695 P.2d 1276, 1277-78

real estate developers swindling a family out

dream

else’s

t0 build a Christian retreat,

Spence

v.

women

(Ct.

App. 1985), and

0f property that was the subj ect of their lifelong

Howell, 126 Idaho 763, 773-74, 890 P.2d 714, 724-

25 (1995).
Similarly,

MID’s conduct 0f submitting

purpose of prosecuting Bliss

Wrongfully and
directors to

illegally

is

atrocious conduct and

Irrigation District employees,

is

atrocious conduct and

who

represent the

distribute water t0 users, such as Bliss,

all

possible bounds of decency.

MID

should hold

and easement rights in

beyond

all

possible bounds 0f decency.

community and hold ﬁduciary

d0 not and should not be allowed

an attempt t0 persuade ofﬁcials to prosecute

Bliss’s water

beyond

law enforcement for the

copying records 0f law enforcement t0 disseminate prior t0 a vote 0n

impune character

a duty and obligation.

false statements to

false charges against a

itself to a

t0 present blatant lies in

person

Whom they owe

higher standard, especially since

trust for his beneﬁt.
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capacities to

it

holds

such

MID next argues that Bliss

did not argue whether his IIED claim satisﬁed the notice

requirements of the ITCA, so Bliss should be barred from such argument now. However, the
trial

court did not address any lack of ITCA notice requirements for IIED claim in

memorandum.

(R.,

p.429-3 1). Rather the

[t]he notice

trial

its

court stated:

given in the tort claim was sufﬁcient to encompass not

only defamation but also wrongful 0r malicious prosecution.
This notice is sufﬁcient t0 put MID 0n notice 0f Count
0f the
.

.

.

V

Complaint. As

t0 the alleged lack

shown how they might have been

of sufﬁciency

injured

MID has not

by the lack of additional

notice 0f speciﬁcity as t0 the claim 0f wrongful prosecution.” (R.,

p.421) (emphasis added).
Bliss’s

Count

V was for Wrongful Prosecution/Inﬂiction of Extreme Emotional Distress

(IIED). (R., p. 14). Hence, the

was n0 need

t0 argue

it

trial

court found Bliss’s notice

to

him about holding him

matters at hand. (R., p.245 (P.138, L.13 to P.139, L.3)). Bliss

attempts t0

in a

MID

lower esteem due t0 the

was forced

to take time off work

MID argues Bliss did not raise facts below regarding continued harassment and

demean

Bliss through

once again mistakes the record.

MID’S unlawful

Memorandum

distribution 0f law enforcement records.

Bliss’s previous citation supporting this

the deposition 0f Ruth Bailes

Bliss’s

“was shocked” When

travel expenses. (R., p.244 (P.136, L.12 t0 P.137, L.2), p.301-303).

Further,

upon

IIED and there

evidence 0f severe emotional distress. However,

yet again, the uncontroverted testimony of Bliss that he

manager Dan Davidson made statements

and incur

for

on appeal.

MID next argues that Bliss presented no
MID ignores,

was sufﬁcient

who provided the

in Opposition t0

argument was based

testimony and which was attached to

Summary Judgment

as “Exhibit 19”. (R., p.343,

(P.67, L.20 t0 P.68, L.6; P.69, L.13 t0 P.70, L.25; P.71, L.18 t0 P.75, L.1)).
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MID

347-349

MID

Lastly,

not

argues that IIED requires proof 0f intentional 0r reckless behavior Which

MID

Shown here.

overlooks multiple facts evidencing

(R.,

Ruth Bailes obviously colluded which
and Ruth Bailes could hear

this

person

know that Ruth Bailes could hear this

p.253 (P.26, L.2 t0 P.27, L.6)).

shown by

is

.”
.

person,

is if

Warr, executed the same statement.

Collusion

under Idaho law.

Manager Dan Davidson

(R., p.358). A11 these facts

and create a guanine issue of fact for

The
6.

trial

court’s grant 0f

other user, but

in

myself

stating

employees, Vance Johnson and David

What

is

also

shown by the e—mail from

statutes Bliss should

be prosecuted with

evidence intentional 0r reckless behavior 0f MID

trial.

summary judgment on

Bliss’s

IIED claim should be reversed.

MID FAILS TO ACKNOWLEDGE THE UNDISPUTED FACTS
ESTABLISHING BREACH OF CONTRACT.

As argued

above,

MID not only has

MID has contractual duties

Act clearly

District

.

she colluded 0r at least discussed the matter

MID

(R., p. 356-7).

“.

The only way Ms. Christensen would

(R., p.354).

.

Amber Christensen and

the statement 0f Ms. Christensen,

before writing up her statement. Also at least two

attorney Fletcher t0

colluded in preparing

Ms. Bailes typed up the statement of Frank Hunt

their statements to intentionally hurt Bliss.

even changing some 0f the words.

MID personnel

is

states

statutory duties

Which

similar in nature to

“[n]0ne 0f the provisions in this

its

it

owes

to Bliss

ﬁduciary duties.

title shall

and every

The

Irrigation

be construed as repealing 0r

anywise modifying the provisions 0f any other act relating to the subj ect of irrigation or water

distribution.

arguing,

all

.”
.

.

LC. §43-1503. The

obligations

owed to

trial

court erred in holding, and

Bliss are limited t0 statutory duties.

MID misses the point in

MID has

an implied

contract With Bliss.

Contrary t0 MID’S argument, Bliss

is

not conﬂating statutory duties into an alleged

implied contract, rather, the implied contract has long existed With Bliss, and even his

18

predecessors based upon the conduct and tacit understanding 0f the parties.

years ago,

MID had maintained its rights—of—way,

water to Bliss t0

deﬁned

irrigate

area. Bliss has

cleaned

its

of—way; (R., p.249 (P.IO, L.16 to P.1

1,

his facts that

L.1

1,

several

ditches/canals, diverted sufﬁcient

Without cavitating his pump, and operated

shown through

Up until

its

easement rights inside a

MID has now refused t0 maintain its rights-

P.12, L.23 t0 P.13, L.1

1),

p.257 (P.63, L.4-14),

p.261 (P.IS, L.22-23, P.17, L.19-23), p.346 (P.47, L.20 to P.49, L.3)); refused to clean

its

ditches/canals; (R., p.257 (P.63, L.4-14), p.270 (P.30, L.3-6), p.271 (P.46, L.3 t0 P.47, L.9));

refused t0 divert sufﬁcient water t0 Bliss t0 irrigate Without cavitating his

pump;

(P.47, L.1 1-14), p.251 (P.20, L.21 to P.21, L.16), p.253, (P.28, L.24 to P.29,

refused t0 operate within

its

easement area;

(R., p.97, p.165,

(R.,

p.239

L4), p.258); and

p.241 (P.1 15, L.2 to P.1 17, L.1

1),

p.248 (P.8, L.15 t0 P.8, L.17), p.260, (P.IO, L.12-24)).

As more
its

fully discussed above,

course 0f conduct.

MID refuses t0

state statute are distinctly a part

performed each of them in the

MID has

implied contractual obligations set forth through

acknowledge

that these obligations

imposed 0n

of the implied contract between Bliss and MID, since

past.

MID holds Bliss’s water and a part 0f his

MID by
MID

land in trust and as

such must continue t0 perform and act in a manner consistent with the parties’ agreement and
tacit

understanding. The parties agreement and tacit understanding has been in place for decades,

if not

This

nearly a century through Bliss and his predecessors, and through

is

MID and its predecessors.

the very essence of an implied contract.

Therefore, there

judgment
7.

to

MID

on

is

a genuine issue of material fact precluding granting

summary

Bliss’s breach 0f contract claim.

MID IGNORES FACTS EXTABLISHING THREATENED INJURY AND
MID’S DUTY TO REMOVE NOXIOUS WEEDS.
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Contrary t0 MID’S assertions, Bliss identiﬁed several bases supporting his claim for
declaratory

MID

relief.

argues further that because Bliss has a tort remedy under Idaho law, Bliss

cannot meet the justiciable standard. However, the elements of an actual or justiciable controversy
are not subject t0 a mechanical standard.

Noh

v.

Cenarrusa, 137 Idaho 798, 800, 53 P.3d 1217,

1219 (2002). “The controversy must be deﬁnite and concrete, touching the legal relations 0f the
having adverse legal interests.” Idaho Schoolfor Equal Educ. Opp.

parties

Educ, 128 Idaho 276, 282, 912 P.2d 644, 650
Bliss has identiﬁed that he

is

v.

Idaho State Bd, 0f

(1996).

not receiving the water t0 Which he

is

entitled

from MID,

MID is not controlling noxious weeds located in and around its canal 0n Bliss’s property, and MID
is

not maintaining

its

canals and drainages over which

just because these issues

et seq.,

22—2492,

&

identiﬁed breaches

legal relationship

may be

between

further speciﬁed duties 0f

are deﬁnite

MID

through ﬁduciary, contract and

See LC. §§ 22-2492,

has control. Contrary t0

MID under Idaho Code (LC.

shown by

and concrete water issues affecting

and Bliss since these parties relationship

tort legal relationships.

And

clearly

MID

is

This

They touch

the

intertwined together

and Bliss have adverse

weed

control.

its

trial

court erred

by

ruling should be reversed and remanded.

ATTORNEYS FEES AND COSTS.

Even though
awarded attorney

Why it

§§43-301

& 22-2407.

summary judgment and

8.

Bliss.

the contradictory requirements for both t0 maintain

Therefore Bliss’s claims for declaratory relief are justiciable. The
granting

MID’S argument,

22-2407), does not automatically negate their justiciable controversy.

by MID

legal interests, as is

it

MID was not awarded attorney fees below, MID argues

fees

0n appeal. MID’s conclusory statements provide n0

should be awarded attorney fees 0n appeal.
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MID has

it

should be

factual basis t0

show

continued t0 harass and intimidate

Bliss through this matter, ﬁled harmful allegations

and assertions against him Which are not

founded, and continue to act to destroy his good character and standing in the community.
not Bliss

faith is

Who

shown

It is

has acted with any bad faith or Without a reasonable basis in fact or law, rather bad
in

MID’s

actions that continue to

prosecuted criminally for

its

actions, statements

harm

Bliss.

Quite frankly

MID

should be

and harassment 0f Bliss. Surely Bliss

is

the

party entitled to his attorney fees and costs 0n appeal, as he has had to assert this appeal t0

defend his legal rights in the face 0f grand opposing bad

faith, false

statements and continued

harassment from MID.

MID unsuccessfully argues that Bliss was the party acting in bad faith or pursuing
frivolous case matters,

and continues
wrongful

acts,

when the

facts clearly establish that

t0 defend frivolously

MID

made

MID

false statements t0

should be ordered to pay

all

acted maliciously, in

ill

will,

law enforcement. Because 0f these

of Bliss’s costs and attorney fees 0n appeal.

CONCLUSION
The

Trial Court’s grant

matter of law,

ITCA

0f summary judgment was in error and should be reversed. As a

does not apply t0 Bliss’s claims for Trespass and Breach of Fiduciary Duty

because they are based 0n contract law. Notwithstanding Bliss sufﬁciently satisﬁed the
notice requirement for Trespass and Breach of Fiduciary Duty, as well as

Prosecution/IIED).

The trial court erred in ﬁnding MID owes no

Count

V

Therefore,

it

is

Wrongful Prosecution, IIED, and Declaratory

respectfully submitted that the Trial Court’s

reversed and this matter remanded t0 the

fees

and costs incurred 0n appeal

in

trial

court for

trial.

Breach 0f

Relief.

Judgment and Order be

Bliss should be

awarded

an amount t0 be established through afﬁdavit.
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(Wrongful

contractual duties t0 Bliss. There

are triable issues 0f disputed fact sufﬁcient to support Bliss’s causes 0f action for

Contract, Breach 0f Fiduciary Duty,

ITCA

his attorney

DATED THIS

17th

day of July, 2019.

EVANS, GROVER & BEINS,

/s/

P.C.

Jonathan R. Grover

Attorney for Appellant Victor Rodger Bliss
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